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Guatemalan court confirms illegality of mine owned by Solway Investment
Group (previously by Hudbay Minerals/Skye Resources)

https://mailchi.mp/rightsaction/guatemalan-court-confirms-illegality-of-mine

The Constitutional Court of Guatemala has ordered the immediate suspension of the “Fenix”
nickel mining operation, concluding that the mine (owned by Solway Investment Group, 2011-
present; by Hudbay Minerals/Skye Resources, 2005-2011) has operated illegally since 2005.

COMUNICADO DE PRENSA

COM 26-2020

La Corte de Constitucionalidad dictoé sentencia en la apelacion de sentencia en amparo promovida
contra el Ministerio de Energia y Minas, por otorgar la licencia del derecho de explotacion minera
denominada “Extraccion Minera Fénix", a nombre de Compaiia Guatemalteca de Niquel, Sociedad
Anénima —CGN-

Este Tribunal confirmé el otorgamiento del amparo al considerar que se violaron los derechos de los
pueblos indigenas de participar en la formulacion, aplicacion y evaluacion de los planes y programas
de desarrollo econdmico, social y cultural que los afecta directamente, Por otro lado, la solicitud de
nueva licencia en 2005 no observé el Convenio 169 de la Organizacién Internacional del Trabajo sobre
Pueblos Indigenas y Tribales en Paises Independientes, el cual ya era de observancia obligatoria en
Guatemala desde 1997

Aunado a ello, el Ministerio de Energia y Minas otorgé la licencia de explotacién a la entidad CGN sin
que ésta cumpliera con el requisito de aportar un estudio de impacto ambiental del drea total que
pretendia explotar y no atendio la cosmovision de los pueblos indigenas asentados en el area de
influencia del proyecto minero seflalado

En consecuencia, este Tribunal ordend:

e Al Ministerio de Energia y Minas -MEM-, que delimite el espacio territorial de la licencia a los
6.29 Km’, de los 247.9978 Km® autorizados, que si cuentan con el Estudio de Evaluacién de
Impacto Ambiental

o Realizar, dentro del plazo de 18 meses, el proceso de pre consulta y consulta previsto en
Convenio 169 de la OIT, con los pueblos asentados en el drea de influencia del Proyecto Minero
Fénix

e Mantener en suspension la explotaciéon minera de los 6.29 Km® en tanto no concluya el proceso
de consulta

Guatemala, 19 de junio de 2020

Guatemala Constitutional Court

Press Release, COM 26-2020, June 19, 2020
(Translation: Rights Action)

The Constitutional Court has ruled on a mining suspension proceeding brought against the
Guatemalan Ministry of Energy and Mines (MEM) that granted the “Fenix mine extraction”



license to the Guatemalan Nickel Company (Compafiia Guatemalteca de Niquel, Sociedad
Andénima —CGN-).

The Court ordered suspension of the mining operation taking into consideration violations of
the rights of indigenous peoples to participate in the formulation, implementation and
evaluation of economic, social and cultural development plans and programs that directly affect
them.

Furthermore, the Court found that the application for a new license in 2005 did not comply
with International Labour Organization Convention 169 on Indigenous and Tribal Peoples in
Independent Countries, which is binding law in Guatemala since 1997.

In addition, the Court confirmed that the Ministry of Energy and Mines granted the exploitation
license to CGN when the company had not complied with the requirement to provide an
Environmental Impact Assessment of the total area it intended to exploit, nor the requirement
to take into account the cosmovision of the indigenous peoples settled in the area of impact of
the aforementioned mining project.

Accordingly, this Court ordered:

* The Ministry of Energy and Mines to limit the territorial space of the license to 6.29 Km-sq
of the 247.9978 Km-sq originally authorized, as the Environmental Impact Assessment only
covered this smaller portion;

* Carry out, within 18 months, the pre-consultation and consultation processes provided for
in ILO Convention 169, with the peoples settled in the area of impact of Fenix Mining
Project;

* Complete suspension of all mining, within the 6.29 Km-sq area, until the consultation
process is concluded.
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Thus: Since 2005, Canadian companies Hudbay Minerals/Skye Resources and now Swiss-based
Solway Investment Group have been illegally operated the “Fenix” mine in El Estor, department
of lzabal, Guatemala.

This is to say: All the mining repression and harms suffered since 2005 — killings and
assassinations; gang-rapes of women; violent evictions and destruction of homes, crops and
property; violent attacks; “criminalization” of community defenders and journalists; threats;
harms to the environment; etc. — that all of these cases of mining repression and harms (illegal
in and of themselves) occurred in the context of an illegally operating mine.

The Court goes further, concluding that the Environmental Impact Assessment done in 2005
covered only 6.29 Km-sq of the 247 Km-sq that Solway Investment Group, Hudbay
Minerals/Skye Resources claim to have rights to.



Furthermore, the Court orders the immediate suspension of all mining operations in the 6.29
Km-sq area, confirming that when the mining license was improperly granted in 2005 there was
never a proper consultation process with the Mayan Q’eqchi’ people of the region.

The Court will publish the full sentence in the next few days.

It remains to be seen if the Guatemalan regime will ensure the immediate suspension of the
mine. It remains to be seen if the Guatemalan regime will order reparations for all mining
repression and harms suffered since 2005.

Implications for landmark Hudbay Minerals lawsuits in Canada?

Will this decision impact the Hudbay Minerals (Skye Resources) lawsuits in Canada, given that
this decision of Guatemala’s highest court puts into question the underlying legality of
Hudbay/Skye’s years of mining in Guatemala, let alone the repression and harms (including
killings, gang-rapes, shootings, forced evictions and community destruction) linked to their
mining operation?

Increase risk

Obviously and sadly, this Court decision will increase the chances of more violence and
repression against people and groups, particularly in the El Estor region, who have worked and
struggled since 2005 in defense of their rights, territories and the environment.

Rights Action holds responsible CGN, the Solway Investment Group and Hudbay Minerals (still
involved in issues related to its former mining operation), and the governments of Guatemala,
Switzerland and Canada for any repression suffered in the aftermath of this Court sentence.

Grahame Russell, director Rights Action
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More information

* Guatemala: Licenciado Rafael Maldonado, Cel: (502) 5834-5834 / Email:
areapoliticalegal@gmail.com

* (Canada: Grahame Russell, info@rightsaction.org
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Rights Action’s Covid19 response fund
Supporting indigenous & campesino communities, Honduras & Guatemala
(including Q’eqchi’ communities in the mining harmed region of El Estor)

Updated: June 12, 2020
https://mailchi.mp/rightsaction/covid19-response-fund-updated-june-12-2020

Tax-Deductible Donations (Canada & U.S.)




| Make check to "Rights Action" and mail to:
* U.S.: Box 50887, Washington DC, 20091-0887
* Canada: (Box 552) 351 Queen St. E, Toronto ON, M5A-1T8
Credit-Card Donations: http://rightsaction.org/donate/
Donations of securities in Canada and the U.S.? Write to: info@rightsaction.org
Bank-to-bank transfers? Write to: info@rightsaction.org

Go Fund Me campaign
https://charity.gofundme.com/o/en/campaign/covid-19-supporting-communities-and-forced-

migrants
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More info: info@rightsaction.org, www.rightsaction.org
Subscribe to e-Newsletter: www.rightsaction.org
Facebook: www.facebook.com/RightsAction.org
Twitter: @RightsAction

Instagram: https://www.instagram.com/rightsaction/

Youtube: https://www.youtube.com/user/rightsaction
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