Rights Actfion — October 17, 2011

VIOLATIONS COMMITTED BY HUDBAY MINERALS IN GUATEMALA AND THE
STRUGGLE AGAINST IMPUNITY IN CANADA

BELOW: Article by CorporateKnights.ca “Going Deeper Underground”

e Please re-post this information
¢ To get on-off Rights Action’s listserv: www.rightsaction.org
* Follow Rights Action on Facebook: www.facebook.com/RightsAction.org

EDUCATION DELEGATIONS to Guatemala & Honduras: see below

WHAT TO DO / How fo get involved: see below
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GOING DEEPER UNDERGROUND

by Lyndsie Bourgon, 27 September, 2011
http://www.corporateknights.ca/article/going-deeper-undergroundepage=show

Cory Wanless sits at his desk in downtown Toronto, flipping through photo after photo of
burning huts and maimed bodies. He points out where Adolfo Ich was hacked in the arm with
a machete before being shot in the head, and where the home belonging to one of 11
women allegedly raped once stood in Lote Ocho, a small village in Guatemala.

Wanless, a lawyer at Klippensteins Barristers and Solicitors, is working on two cases that have
implicated Canadian mining company HudBay Minerals Inc. and its subsidiary, HMI Nickel
Inc., in serious human rights abuses in Guatemala. Both cases concern Guatemala’s CGN
security forces, employed by HMI Nickel.

In Choc v. HudBay, it's alleged that security personnel shot and killed Adolfo Ich, a well-known
Mayan Q'eqgchi community organizer, in public and in broad daylight on September 27, 2009.
His wife, Angelica Choc, has brought a wrongful death case forward against HudBay. In the
other lawsuit, Caal v. HudBay, it's alleged that CGN employees, the Guatemalan army and
police fook part in the gang rape of 11 Mayan Q'eqchi women during the forceful eviction of
their homes in Lote Ocho. The women are suing HudBay for negligence.

In a statement from HudBay, John Vincic, vice-president of investor relations and corporate
communications, said, “In both cases we believe the allegations to be groundless, and we
are defending ourselves vigorously against them. ...We confinue to cooperate fully with
Guatemalan authorities to ensure all the facts are uncovered.”

Both cases raise the significant dilemma of who should take responsibility for human rights
violations when business-as-usual goes wrong.

“The bullet that killed Adolfo was shot in Guatemala, but the decisions that ultimately led to
Adolfo’s death were made in Canada,” Murray Klippenstein has said.

So, is HudBay, the parent company, liable for actions taken by subsidiaries that it hirese And if
not, who should be held accountable, and how?



The problem is not unique to Guatemala and the allegations against HudBay. Trouble has
been reported at Canadian mines across the world, including infractions in Mexico, Tanzania,
India and Papua New Guinea. Companies including Anvil Mining, Barrick Gold and Banro
Corporation have allegedly been involved in human rights abuses at mines abroad.

“This is a global problem with a Canadian flavour,” says Wanless. "As a result, it becomes
Canada’s responsibility to do something about it.” But Canada isn’t doing much. For reasons
entrenched in our judicial and political infrastructure, most of these cases will never be heard
in Canadian courts. It remains relatively simple for Canadian companies to press responsibility
on other parties, or to get the case thrown out of Canadian courts. It's par for the course for
many mining companies to argue that human rights lawsuits should be heard in the counftry
where the infraction took place.

In some cases, this makes sense. But experts including Grahame Russell at Rights Action and
Audrey Macklin, a professor of human rights law at the University of Toronto say this most often
ensures justice will never be served. In developing counftries where mining takes place, judicial
systems and the legal and political realms are often not at all equipped to handle these
cases. For example, similar cases in Tanzania, the Congo and Sudan have been tossed out of
court on minor technicalities.

However, a recent case alleging environmental damage against oil giant Chevron was heard
in an Ecuadorian court, where a local judge found the company guilty of damages to forestry
and community health, and ordered it to pay an $8-billion fine. Chevron responded with
oufrage, and is seeking an injunction to block enforcement.

“So even when they're sued there, they'll stop at nothing,” says Macklin. “Ultimately, it's not
really about claiming where it's appropriate. It's all about avoiding legal accountability,
anywhere.”

Since 2009, four foreign-plaintiff cases have been brought against mining companies before
Canadian courts, and two of those are the lawsuits against HudBay. One of the cases was
dismissed from Ontario courts; the other, surrounding Anvil Mining's actions in the Congo, is sfill
under review in Québec courts. Wanless says the cases against HudBay could prove to be a
precedent if they're tried in the Canadian judicial system.

“Either this case is heard in Canada, or it is not heard at all,” he says.

Canada and its mining companies are signatories fo a worldwide framework known as the
Voluntary Principles on Security and Human Rights. The international decree sets out to guide
exiractive companies working in developing countries on how to handle risk regarding human
rights and the environment.

The principles generally fall into three categories: risk assessment, relations with public security,
and relations with private security. The framework acknowledges security as a fundamental
need, and urges respect of the Universal Declaration of Human Rights, as well as the need to
mitigate potential conflict.

“The fact that they have a code like this is a tacit acknowledgement that they have an
obligation and responsibility,” says Karyn Keenan, a program officer af the Halifax Initiative, a
coalition of human rights, labour and development organizations. "*Companies have a legal
obligation with respect to the firms that they hire,” she adds. “If a mining company doesn’t



undertake reasonable due diligence before hiring a security firm, they can be found liable for
negligence.”

Vincic notes that HudBay follows the Voluntary Principles on Security and Human Rights, and
says that corporate social responsibility has always been a priority for the company. About 66
community programs and initiatives are run through HudBay, he says, and the company also
supports a not-for-profit foundation.

Russell says he's weary of corporate responsibility initiatives like those that HudBay has in
place. “I think it can work in a national context within the borders of a country like Canada,
but it cannot and will not work whatsoever in the international sphere unless it's backed up by
hard and binding law,” he says. Corporate social responsibility “is part of the problem in this
case, because the companies and the Canadian government say they have standards in
place, but everyone knows it's self-regulated so there's no enforceable regulation
whatsoever.”

There is consensus from all sources in this arficle that government-backed legislation needs to
be put in place before these human rights violations will stop entirely. “If our government
were serious about this, they could legislate to enable access to their courts for people who
claim they have been harmed by the actions of a Canadian company abroad,” says
Macklin, adding: “It's very confroversial.” Wanless adds that government regulation creates a
risk fo business. “The creation of risk is a great way fo regulate corporations,” he says.

The problem is, our government has already tried and failed to enact such legislation. In 2009,
Liberal MP John McKay infroduced a private members bill, Bill C-300, to the House of
Commons—the Act Respecting Corporate Accountability for the Activities of Mining, Oil or
Gas Corporations in Developing Countries. The bill would have: regulated the relationship
between Canadian government agencies and Canadian corporations working in developing
countries; listed guidelines regarding human rights treatment in these countries; and set in
place a complaints mechanism that would investigate complaints against a company.

Bill C-300 was written based on outcomes from the National Roundtables Process on
Corporate Social Responsibility, which took place in 2007. In the end, Bill C-300 was narrowly
defeated. “None of the challenges were anticipated by me, | can tell you that," says McKay.
"The first challenge was the indifference of the Canadian public.... Canadians either don't
know or don’t care about what's going on by their companies in third world countries.”

"The second was resistance on the part of the mining industry.... There seemed o be a lof of
buyers’ remorse on the part of the industry that signed on for the Roundtable. It was unseemly,
the furious backpedaling that was going on. Their strategy was to denigrate the bill left, right
and centre.”

McKay is blunt when it comes to Parliament addressing corporate social responsibility in the
mining industry: “Hell will freeze over waiting for that," he says. "But | do think that there is an
appetite for [corporate social responsibility] on an international scale.”

The issue has even been addressed by those heavily involved in the legal system. In a 2008
speech to the Canadian Bar Association, Supreme Court of Canada justice lan Binnie said
that human rights enforcement mechanisms are lagging. "My point simply is that you cannot
have a functioning global economy with a dysfunctional global legal system: there has to be
somewhere, somehow, that people who feel that their rights have been frampled on can
attempt redress—and if the complaints furn out fo be unfounded, so be it," he said.



Education in post-secondary institutions, it turns out, is playing an important role in changing
our current view of Canadian human rights abuses abroad. As more law and business schools
infegrate principles of environmental, social and governance criteria, a shiftf towards a more
ethical approach to business-as-usual is hopefully on the horizon.

“The interest in the bill migrated from the development crowd o the law schools," says McKay.
"When the law schools begin to talk about it, you know it's getting a bit more serious. Then it
migrated fo the business schools, and they're starfing fo get serious about it because they're
going to have fo apply this and take it info consideration.”

But it isn’t just about legal and business education, though those are the professions most
affected by corporate social responsibility. “There are also other actors involved that require
education, like the geologists and engineers who receive a narrow, technical education,”
says Keenan. "I'm noft sure that those entering the industry are provided with the opportunity
to think about those issues and understand how important they are.”

Once occupations involved in the extractives industry acknowledge the impact of their work
on human rights, the courts will be better able to hold businesses accountable. In a speech
last December, Osgoode Hall Law School professor Craig Scott summed up the conflict
between legal accountability and societal responsibility in Canadian law: “If a plaintiff cannot
find justice in Canadian courts on these facts, then what hope is there— not only for future
plaintiffs, but for us as a society that likes to tell itself that Canada is amongst the better angels
in this world? If not now, when?"

It will probably be years before Angelica Choc and the 11 women of Lote Ocho fight for legall
justice, anywhere. As Klippensteins prepares for initial hearings and appeals to get under way
in late 2011, Wanless says the cases won't see much action within the next four years.
Nonetheless, the firm remains "“cautiously optimistic” about what the lawsuits mean.

“If a Canadian court hears this case, that sends a signal to mining companies that if they
screw up, they can find themselves in Canadian court. It could have a major impact in the
way they think about business.”
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BACKGROUND

e 10-MINUTE FILM: About nickel mining related forced evictions in Guatemala:
http://rightsaction.org/video/elestor/index.nhtm

e 5-MINUTE FILM: Testimony of Rosa Elbira, one of the gang rape survivors from Lote
Ocho: http://www.youtube.com/watchev=dSGuDk4cnz4

e September 26, 2011 CBC radio report “Unfinished Business™ about nickel mining issues
in Guatemala: http://www.cbc.ca/video/news/audioplayer.ntmi2clipid=2141604355
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FUNDS NEEDED

1- To help fund legal work on these two lawsuits, & for more information about the cases,
contact:



Klippensteins Barristers & Solicitors
Murray Klippenstein, murray klippenstein@klippensteins.ca
Cory Wanless, cory.wanless@klippensteins.ca

2- To fund the nickel mining-harmed Mayan Qeqgchi communities & their efforts fo achieve
justice, make tax-deductible check payable to "Rights Action" and mail to:

UNITED STATES: Box 50887, Washington DC, 20091-0887
CANADA: 552 - 351 Queen St. E, Toronto ON, M5A-1T8

CREDIT-CARD DONATIONS:
In Canada: https://www.canadahelps.org/DonationDetails.aspx2cookieCheck=true
In USA: https://npo.networkforgood.org/Donate/Donate.aspxenpoSubscriptiond=488

FOR DONATION OF STOCK:
Stock donations can be done anonymously. Have your stockbroker contact
info@rightsaction.org)
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3 SOLIDARITY DELEGATIONS TO GUATEMALA AND/OR HONDURAS

1- HONDURAS, JANUARY 6-15, 2012
"ACCOMPANIMENT AND FOOD SOVEREIGNTY DELEGATION"

Sponsored by Alliance for Global Justice, Join AfGJ Coordinator Chuck Kaufman, Karen
Spring (long-fime Honduras human rights accompanier with Rights Action) and Tanya Kerssen
(food policy analyst from Food First). For an application, send an email to AFGJ@AFGJ.org

2- HONDURAS & GUATEMALA, JANUARY 1-14, 2012
"MINING, BIOFUELS & MILITARIZATION: US MILITARY AID & CANADIAN-AMERICAN ECONOMIC
INTERESTS"

Sponsored by Rights Action, join Annie Bird (Rights Action co-director). For complete
information: annie@rightsaction.org, 202-680-3002.

3- GUATEMALA, MARCH 10-17, 2012
"DAMS, MINING & AFRICAN PALM PRODUCTION * versus * COMMUNITY DEVELOPMENT,
ENVIRONMENTAL JUSTICE & HUMAN RIGHTS"

Sponsored by Rights Action, join Grahame Russell (Rights Action co-director). For complete
information: info@rightsaction.org, 860-352-2448
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FOR MORE INFORMATION:
Grahame Russell, 860-352-2448, info@rightsaction.org
Annie Bird, 202-680-3002, annie@rightsaction.org
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* Follow Rights Action on Facebook: www.facebook.com/RightsAction.org







